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The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

In a response to my letters dated July 17, 2009, July 22, 2009, July 31, 2009, November

10, 2009 and November 16, 2009, Assistant Attorney General Ronald Weich wrote on
November 16, 2009, “To ensure the independence of the [Office of Professional Responsibility
(OPR)] inquiry, we do not believe it would be appropriate... to provide copies of any materials
that may have been prepared in connection with its inquiry. We are therefore unable to provide
the information or documents you have requested, and we will continue to await the outcome of
the OPR process before providing a further response to your requests for information regarding
_this matter.” '

Per Mr. Weich’s guidance -- and in light of the OPR letter yesterday notifying me of the
completion of its investigation -- [ await your prompt response to all of the questions and
requests made in the enclosed letters dated June 6, 2009, July 17, 2009, July 22, 2009, July 31,
2009, and June 8, 2010 as well as copies of all the documents requested by the U.S. Commission
on Civil Rights since 2009. Given that these requests have been pending for nearly two years, I
expect a complete response within 30 days.

Best wishes.

| A
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U.S, Department of Justice

" Office of Legislative Affairs

Office of the Assistant Attomey General . Washington, D.C. 20530
November 16, 2009

The Honorable Frank Wolf
Ranking Minority Member
Subcommittee on Commerce, Justice, Sclence and Related Agencies
‘Commitiee on Appropriations

U.8. House of Representatives

Washingion, D.C. 20515

Dear Congressman Wolf:

~ This is in response to your letter of November 10, 2009, which inquired about the
status of the Office of Professional Rcsponsibility (OPR) inquiry regarding the
government’s voluntary dismissals in United States v. New Black Panther Party for Self-
Defense, et al., and your letter of November 16, 2009, which requested copies.of certain
materials you describe as having been prepared for OPR in connection with that inquiry.

A separate letter has been sent to Representative Smith, who jmncd your November 10
~ letter to us. :

Your letters have been referved to the Office of Professiona] Responsibility for
reply. To ensure the independence of the OPR inquiry, we do not believe it would be
- appropriate for other Department officials to attempt to set arbitrary deadlines on OPR’s
work, or to provide copies of any materials that may have been prepared in connection
with its inquiry. We are therefore unable to provide the information or documents you
have requested, and we will continue to await the outcome of the OPR process before
providing a further response to your requcsts, for information regardihg this matter.

‘Please be assured that the Department is comm:tted to Vlgorous enforcement of
the Voting Rights Act, '

Sincerely,

A A

Ronald Weich
Assistant Attorney General

ec: The Honorable Alan B Mollohan, Jr
Chamnan



@ongress of the fnited States
Washington, B 20515

July 17, 2009

The Honorable Eric Holder
Attorney General

U.S. Department of Justice
Washington; D.C. 20530

Dear Attoméy General Holder:

Thank you for the July 13, 2009, letter we received from Assistant Attorney
General Rorald Weich responding to our concerns about the Department’s highly
unusual (if not unprecedented) dismissal of its Voting Rights Act (VRA) lawsuit against
the New Black Panther Party and its members in the wake of the district court’s offer to
grant the United States a default judgment. We appreciate the Department’s response and
commitment to brief us and other members on this case, In advance of those briefings,
‘we would l]ke to share with you in more detail some specific concerns we have about the
Department'’s actions in this matter. 'We ask that the Department be prepared to address
these questions when it briefs Members of Congress on this matter in the coming weeks.

The Department maintains that the decision to dismiss the case against three
Defendants - the New Black Panther Party, its Chairman, Malik Zulu Shabazz, and Jerry
Jackson - was fully justified. This conclusion is based, in part, on the view that the New -
Black Panther Party’s publicly announced plan to position several hundred of its
members at pollmg places on election day did not violate Section 11(b) of the VRA
because the announcement did not go so far as to expressly call on party members to
“display weapons” at the polls. The fact that at least one New Black Panther Party
meimber actially appeared at a polling place on Election Day with a weapon, and another
member stood side-by-side in formation with his armed colleague in an effort to
intimidate pjpten_tial voters, does not change the Department’s analysis.

However, to suggest that the New Black Panther Party failed to contravene the
VRA merely because it avoided any reference to “weapons” in its pre-Election Day
announcement eviscerates critical civil rights protections and establishes a dangerous
precedent. Is the Justice Department’s position now that a paramilitary organization is
free to send ; lts members en masse to polling places ~ in uniform no less — without fear of
 legal repercussmns, as long as there is no explicit mention of weaponry? Had the Ku
Klux Klan or Aryan Brotherhood made a similar announcement prior to November 4;
2008, would the Civil Rights Division have viewed the group’s failure to mention
weapons as an exculpatory omission?

PRINTED ON RECYCLED PAPER



The Hon. Eréic Holder
July, 17 2009
Page Two _:

A v1olat10n of Section ll(b) does not require the use of weapons or even the
threat to use weapons. The appearance of uniformed members (at least one of whom was
armed) of the New Black Panther Party is exactly the kind of conduct that Section 11(b)
‘was intended to address. The fact that the New Black Panther Party was clever enough
not to publicly call for the use of weapons does not nor should not — absolve the
orgamzauon of liability. :

The Department s response also states that the Division did not find sufficient
evidence that the New Black Panther Party and Malik Zulu Shabazz managed, directed,
or endorsed the behavior of the other Defendants. This conclusion appears, however, to
be directly contradicted by statements made by Mr. Shabazz on national television on
November 7, 2008, In an interview, Mr. Shabazz claims that his activities in Philadelphia
were part of a nationwide effort involving hundreds of party members, and that the
dlsplay of the weapons was a necessary part of the New Black Panther Party deployment.

It could be argued that this admission, standing alone, should settle the issue. Ata
minimum, however, the Department should have responded by at least conducting a
- deposition of the Defendants and engaging in some minimal discovery to determine the
full composition and character of the Defendants’ intimidating activities. For the
Department to state that there was not sufficient evidence to support proceeding against a
party chairman who admits that weapons were part of a nationwide deployment is
remarkable. : It is unclear from your response whether or not Civil Rights Division
attorneys actually interviewed Mr. Shabazz, and, if so, what the results of that interview
were. We have a strong suspicion that, given Mr. Shabazz’s statements to the national
media, any interview conducted by Civil Rights Division attorneys would have yielded
similarly uséful evidence. The fact that the Defendants did not respond to the complamt
however, leads us to believe that no discovery took place in the case,

In actdrtlon, we wonder Whether the videos and statements that can be found on
the Internet, produced by organizations such as the Anti-Defamation League, were
considered to provide context to the violent nature of the New Black Panther Party
deploymerit on November 4, 2008. If so, we would request that you provide the -
undersrgned a list of the videos and statements that the Department considered before
dismissing the case against the New Black Panther Party and Malik Zuly Shabazz.

Addmonally, the Department maintains that the case was dismissed because the
New Black Panther Party disavowed the actions in Philadelphia after the election. Yet on
May 4, 2009 the Civil Rights Division filed a response to a motion for partial summary
judgment by the defendants in a housing discrimination lawsuit in Kansas that took
exactly the opposite position. In U.S. v. Sturdevant, the defendants argued that the case
should be dismissed because they fired the employee accused of discriminatory conduct,
had not authonzed such conduct, and no longer owned the apartment property where the



The Hon, Enc Holder
July, 17 2009
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dlscnmmatmn occurred The Department argued in its response brief that the

case should hot be dismissed because there were still disputed issues of material facts
regarding which of the defendants’ employees were ultimately responsible for monitoring
and correcting the employee’s discriminatory conduct, when the defendants knew about
the discrimination, and what steps were taken to correct the problem. The Department’s
brief in that case also argued that even if the defendants were now disavowing the
discriminatory actions of their former employee, there were no assurances that the
defendants’ fajlure to “train, monitor, and discipiine” the former employee would not be

- repeated with other employees at other properties owned by the defendants. See United
States v. Sturdevant, Case No. 2:07-02233 (D. Kan,), United States’ Response to the
AIMCO Defendants’ Motion for Partial Summary Judgment, pages 10-12.

The same principle is at play in the New Black Panther Party case. By not
engaging in discovery and eschewing a default judgment, the Department has no
~ assurances that the New Black Panther Party will not engage in exactly the same type of
behavior again. Nor are there any assurances that the New Black Panther Party will
“train, monitor, and discipline” its members so that the behavior that occurred in
Philadelphia will not be repeated in future elections. In fact, we would not be surprised if
the members of the New Black Panther Party will likely be encouraged to engage in
similar activities given the likely minimal deterrent effect of the sactions levied against it
after its reprehenmble conduct last fall.

Turn_jlng to Defendant Jerry Jackson, your letter cites a variety of reasons for the
voluntary dismissal. One of these is the “contemporaneous response” of the local 7
Philadelphid police officers as justifying the dismissal against Mr. Jackson, in so far as
they did not:arrest or remove him. We urge you to reconsider this position. Whether or
not Federal law has been violated is not determined by the behavior of local law
enforcement officials, and we are unaware of the Civil Righits Division ever taking such a
position before. In this vein, we would request that you provide any interview notes -
members of ithe career trial team made upon interviewing the local police officers, These
attorneys’ interview notes regarding their impressions of the local police officers is of
critical impdrtance given the weight the Department placed upon the officers” actions
- when dec1dmg to dismiss the charges against Mr. J ackson

Reperts indicate that the Department had sworn statements from multlpIe victims
that Mr. Jackson stood in formation with the armed Defendant, Samir Shabazz, and
attempted to block the entrance to the polls. Messrs. Jackson and Shabazz were
identically dressed. Their military uniforms alone were intimidating. Others, including
voters, witnéssed their behavior. We thus ask that you provide us with the executed
sworn staterents of witnesses Bartle Bull, Christopher H111 Michael Mauro, and any
other w1tnesses of which we may be unaware,



The Hon, Eric Holder
- July 17, 2009
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The Department s response also suggests that the First Amendment was somehow
implicated by a publicly announced nationwide plan to position paramilitary members of
an organization at the entrance to a polling location. However, he First Amendment
would implicate only the scope of any remedy, not underlying liability. For example,
statements and party activities may be protected by the First Amendment, but would still
‘be admissible evidence to show that the Voting Rights Act was violated. Although the

" Defendants ; may have exercised their First Amendment Rights in making statements that

they intended to implement 2 nationwide plan to place uniformed members at the
entrance to polls, such statements would still be admissible to demonstrate habllxty even
if they cannet be enjoined,

In addmon to the above questions we would also ask that the Department be
prepared to reply to the following questions:

e Is the FBI aware of the activities of the Defendants, and if so, what is its

' assessment of their behavior and threatening nature? Does the FBI share your
. charactenzatlon of the response of local law enforcement officials on the scene,
assummg it is accurate? : :

L What did the Department do to determine the extent of New Black Panther
Party members deploying in other locations throughout the United States before
dismissing the case? Did the Department’s political appointees inquire about
the possibility of a nat10nw1de Panther deployment?

. Although the Deparcment maintains that there was. insufficient evidence to
proceed to default against the New Black Panther Party and its Chairman Malik
Zulu Shabazz, we are not aware thatany discovery was conducted by the
Department Why, then, would the Department not simply have informed the

‘District Court that it did not wish a default finding against the three defendants

and instead wished to proceed to full discovery? This approach would have
engbled the Department to resolve any evidentiary uncertainties and ensure a
vigorous enforcement of voter intimidation statutes.

¢ Has the Department provided all communications with third-party interest
grdups about the case? For example, if memoranda or emails from third-party
interest groups were sent to the Department or any official at the Department,
such documents would not be privileged as you well know.

e Did Department staff apart from the four-person career trial team engage in any
discussions with Defendants or their representatives? Did current Department
political appointeés conduct discussions with the Defendants or their agents
prior to January 207 If so, have they recused themselves? Are there any career
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The Hon. Erlc Holder
July 17,2000

H
[

attg;:rrneys in the Voting Section or the Civil Rights Division who .worked on the
case besides the four Section attorneys named on the pleadings?

s - What specific new facts did the Department learn between the filing of the
~ complaint and its dismissal that caused the Civil Rights Division lawyers who
had approved the filing of the suit in January to change their position and decide
that the suit could not be maintained against those defendants against whom the
suit was dismissed? How did the Department come to learn about those specific
facts? ‘ - '

We appﬁeciate your attention to this important matter and look forward to the
Department's briefing.

' Sincerely, :
\/ww LU\
Lamar Smith Frank R, Wolf : ‘

~ Ranking Member Ranking Member
‘Committee on the Judiciaty Commerce-Justice-Science

Subcommittee House Appropriations
Commitee

cc: The Hor::ﬁorable John Conyers, Jr. '
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The Honorable Eric H. Holder, Jr.
- Attorney General
U.S. Department of Justice
950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

Veteran civil rights activist Bartle BuIl who managed campaigns for Robert F. Kennedy .
in New York in1968 and other prominent Democratic state candidates, recently opined, “Martin
Luther King did not die to have people in jack boots with billy clubs, block the doors of polling
places... And neither did Robert Kennedy. It’s an absolute disgrace.” The disgrace Bull refers to -
is your unwarranied dismissal of U.S. v. the New Black Panther Party for Self-Deferse, Malik
Zulu Shabazz, Minister King Samir Shabazz aka Maurice Heath, and Jerry Jackson.

My commitment to voting rights is without question. In fact, in 1981 upon my vote for
the Voting nghts Act, the Richmond Times-Dispatch published the enclosed editorial, “A More
Offensive Law,” castigating me for my vote when every other member of the Virginia

‘congressional delegation opposed it. The editorial chastised me stating, “Mr. Wolf will be partly
to blame [for federal voting rights oversight].”

During my meeting Monday with Ms. Loretta King and Mr. Steven Rosenbaum of the

Civil Rights Divisions, they refused to answer my questions claiming the “privileged” nature of
the information, I would remind you that such defenses do not apply to requests from members
of Congress. The Freedom of Information Act (FOIA) includes a provision that states quite
clearly that most of the FOIA exemptions — including deliberative process ~ do not apply 1o

. requests from Congress See- 5 U.B.C. § 552(d).  This exemption has been affirmed by at least
two D.C. Circuit opinions, which hold that FOIA requests from individual members of Congress
satisfy the congressional request requirement and thus render any FOIA exemptions inapplicable.

- See Murphy v. Department of the Army, 613 F.2d 1151, 1157 (D.C. Cir. 1979); FTC v. Owens-
Corning Fiberglas Corp., 626 F.2d 966, 974 n.16 (D.C. Cir. 1980); see also Rockwell Int'l Corp.
v. US. Department of Justice, 235 F.3d 598, 603 (D.C. Cir. 2001) (noting that disclosure of
deliberative process memo to member of Congress did not waive FOIA exemption as to member
of general public because FOIA carved out Congress from the statute’s disclosure obligation -
exemmptions). :

Accordingly, I would respectfully reiterate my requests for the follomng mformauon and
documents:

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS



The Honorable Eric H. Holder, Jr,
July 22, 2009
Page2 = -

.. Why am I being prevented from meeting with the trial team on this case?

* What was the nature of Acting Assistant Afttorney General for Civil Rights Loretta

King’s communication, if any, with you, Deputy Attorney General Ogden, or Associate
Attorncy General Pérrelli’s offices prior to the case dismissal?

Did you, Deputy Attorney General Ogden, or Associate Attorney General Perrelli
approve (or express reservations about) the dismissal of this case and/or sign-off on any
communication with regard to the dismissal? If so, will those communications be
provided to members?

Mr. Ronald Weich’s letter of July 13 states that Ms, King is a 30-year career employece
and was acting in that capaclty when the case was dismissed.

Howcver, I understand that the Vacancy Reform Act characterizes her position at the

time, Acting Assistant Attorney General for Civil Rights, as a “Presidential appointment
with'Senate confirmation” (PAS) and in that capacity she would be acting in a political
capacity, assuming the Office of the Associate Attorney General, Deputy Aitorney
General or Attorney General also did not opine on the matter. Could you please clarify?

The former attorney general was a sign.atofy_to the complaint. Are you a signatory to any .
legal document or internal directive regarding the dismissal of this case?

In an affidavit taken by your department, civil rights activist Bartle Bull states, “I have
never encountered or heard of another instance in the United States where armed men
blocked the entrance to a polling location,” and “Tt would quahfy as the most blatant form

- .of voter intimidation I have encountered in my life,”

| Accordmg to DOJ's own interpretation of 18 U.S.C. § 594 in its “Federal Prosecution of

Election Offenses” manual (p. 56): “Section 594 prohibits intimidating, threatening, or
coercing anyone, or attempting to do so, for the purpose of interfering with an

individual’s right to vote or not vote in any [federal] election.”

a. Do you believe that this and other witness testimony fails to support issues of
“imtimidation, threatening, or coercing” behavior on the part of the defendants?

b, On what grounds did you find that the appearance of members of a widely
recognized hate group wearing paramilitary-style uniforms did not consntute _
intimidation?



' The Honorable Eric H. Holder, Jr.
July 22, 2009
Page 3

c. What precedent does this set for other hke-mmded groups - whoever their target
-- about federal enforcement of voter intimidation by hate groups outside of
polling stations?

d. If showing a weapon, making threatening statements, and wearing paramilitary
uniforms in front of polling station doors does not constitute voter intimidation, at
what threshold of activity would these laws be enforceable?

7. Mr. Weich’s letter cites uﬂéertainty as to the outcome of “default judgments™ as your
justification for dismissal of the charges against Jerry Jackson, Malik Zulu Shabazz, and
the New Black Panther Party. :

The letter also alleges that the body of evidence amassed further informed your decision
to dismiss this casé. ‘Will you provide Members with:

a. Copies of the sworn statements by witnesses?
b, Aninventory of video evidence?
<. Exampleé of such evidence that influenced dismissal?

d. The names of individuals and third-party groups contacted and any documents
that they provided in prosecuting this case?

8. Did the department contact the Southern Poverty Law Center and/or Anti-Défamation
~ League, which list the New Black Panther Party as a hate group along with the KKK and
American Nazi Party? If so, with whom did the department speak?
9. Is certainty of favorable judgment a new prec_ej:dent for this department?

-'10. Did the signatoties of the complaint concur with your decision to dismiss?

11, Mr. Weich’s letter cites the local police officer’s decision not to remove Jerry Jackson
because he was a resident of the apartment bulldmg and certified by city officials as a

poll watcher.

It has come to my attention that your justification that Jackson lived at the building where
the polling place was located is false. The polling place was at a high-rise at 1221
Fairmount Street in Philadelphia, a senior living facility called the Guild House. Jackson,
I understand, resides at 813 North Parks Street in Phlladelphla and has never resided at

- 1221 Fairmount Street.
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12.

a. Please explain this dlscrepancy Did your office do its due diligence before
dismissing this case or respondmg to-members?

b. Do you believe that Jerry Jackson’s affiliation, uniform, statements, and behavior
at 1221 Fairmont Street on November 4 are justified since he was a registered poll
watcher?

¢. Isit the policy of this Justice Department that any individual registered as a poll
watcher may wear any form of uniform, brandish weapons, make unsolicited
comments to voters, or loiter at the polls?

'd. Does the Department believe that the possession of papers allowing one to be
present at a polling place also allows the holder to violate Section 11(b) of the
VRA"

e. Was Jerry Jackson registered as a poll watcher w1th a particular political party or
-campaign? If 50, which one?

f. 'Was that political party or campaign interviewed with regard to Jackson’s role in
this complaint? If so, were they aware and did they condone his appearance on
November 47

g. Inavideo of the event, Jackson and Shabazz state that they are providing
“security” for the polling precinct. Who authorized them to provide these
services and under what authority?

Mr, Weich’s letter states that the dismissal was based, in part, on the view that the New
Black Panther Party’s publicly announced plan to position several hundred of its
members at polling places on Election Day did not violate Section 11(b) of the VRA
because the announcement did not go so far as to expressly call on party members to
“display weapons” at the polls.

How do you justify this response given that a violation of Section 11(b) does not require

, the use of weapous, or even the threat to use weapons?

13.

Mr. Weich’'s letter asserts that ev1dencc does not support the complaint regardmg Malik
Zulu Shabazz and the party “endorsing™ or directing the “behavior, actions, and
statements™ of Shabazz and Jackson.

However, it would seem that the confession on national television by Malik Zulu
Shabazz on November 7, 2008, flatly contradicts your assertion. Mr. Shabazz
unequivocally claims that his activities in Philadelphia were part of a nationwide effort
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involving hundreds of party members, and that the use of the weapons was a necessary
part of the Black Panther deployment.

a, Given Jackson and Shabazz’s open membership in Malik Zulu Shabazz’s New
- Black Panther Party, how do you justify that post-event endorsement of their
actions is not sufficient to impose Section 11(b) lability?

b. Even if this connection is not entirely certain, why would you not allow the court '
to render judgment on this to make such a determination?

14. Specifically, you cite the Party’s “disavowal” of Shabazz and Jackson actions on its Web
site as your justification for dismissing these charges.

a Was ﬂllS disavowal posted on the Web site before or after DOJ filed its -
complaint?

b, On what date was the disavowal posted and who was the author?

¢. How does this disavowal negate Malik Zulu Shabazz’s earlier public declarations
that his party coordinated efforts to have party members posted in front of polling
locations?

15. Can you provide an example of another case, whether civil rights, tax, anti-trust, or
criminal enterprise, when the defendants® post-behavior disavowal resulted in the
department similarly dismissing the case?

- 16. Itismy undérstanding that Mr. Steven Rosenbaum brought a voter intimidation case
against the North Carolina Republican Party in-1992 based on misteading postcards.

Could you pleasé provide the coniplaint, justification memo, and consent decree in this
- case as well as any additional documents that discuss First Amendment implications?

17. Mr. Weich’s letter states that you believe the injunction against Samir Shabazz “is
tailored appropriately to the scope of the violation” — enjoining Shabazz from “displaying
a weapon within 100 feet of any open polling location on Election Day in the City of
Philadelphia.”

The letter also states that “Section 11(b) does not authorize other kinds of relief, such as
monetary damages or civil penalties.” -

~ a. Why is the injunction ﬁom displaying weapons in front of polling places only
limited to the City of Philadelphia and not extended to other cities that fall within
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the Eastern District of Pennsylvama such as Allentown, Reading, Lancaster and
Bethiehem?

b. What will happen if Shabazz brandishes a weapon ata pollmg place in another
city?

c¢. Is it true that this injunction stands only through Election Day 20129
d. What is the precedent for limiting this injunction to one geographic location?

Please consider these questions as an addendum to my July 17 letter with House Judiciary
Committee Ranking Member Lamar Smith. :

Cc: Nelson Hermilla,
* FOIA/PA Branch
Civil Rights Division
NALC, Room 311 -

.- 950 Pennsylvania Avenue, N.W,
Washington, DC 20530
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The Honorable Eric H. Holder, Jr.
_Attorney General :

0.8, Department of Justice

950 Pennsylvania Ave NW Rm 5111

Washington DC 20530

Dear Attorney General Holder: -

In light of the troubling reports of political influence in the enclosed article from yesterday’s
Washington Times, as well as the many unanswered questions to members of Congress, I implore
you to re-file the voter intimidation case against the New Black Panther Party and other defendants
so that impartial judges -- not political benefactors -- may rule on the merits of this case. Given your
declaration on July 22 that the department’s Civil Rights Division is “back and open for business,” I

+ would urge you to demonstrate your commitment to enforcing the faw above political interests by re-
filing. '

My commitment to voting rights is unquestioned. In 1981, I was the only member --
Republican or Democrat -- of the Virginia delegation in the House to vote for the Voting Rights Act
- and was harshly criticized by the editorial page of the Richmond Times Dispatch, and when I
supported the act’s reauthorization in 2006, I was again criticized by editorial pages.

Given my consistent support for voting rights throughout my public service, I hope you can
understand why I am particularly troubled by the dismissal of this case. The video evidence of the
defendants’ behavior on Election Day, as well as a January National Geographic Channel
documentary, “Inside: The New Black Panther Party,” should leave no question of the defendants’
desire to intimidate or incite violence.

The ramifications of the dismissal of this case were serious and immediate. Defendant Jerry
Jackson received a new poll watcher certificate, a copy of which I have enclosed, on May 19, 2009,
immediately after the case was dismissed. Mr. Jackson faced no consequences for his blatant
intimidation and promptly involved himself in the next election. Is that justice served?

As you will read in the enclosed memoranduin of opinion from the Congressional Research
Service’s American Law Division, there is no legal impediment that would prevent you from re-
filing this case. Unlike a criminal case, a civil case seeking an injunction against the other .
defendants could be brought again at any time. According to the memo provided to me, “It appears
likely that the Double Jeopardy Clause would not bar a subsequent civil action against the [New
Black Panther] Party or most of its members,” and “second, because the United States voluntarily
dismissed its suit against the Party and two of the three individual members before those defendents
had filed an answer or motion to dismiss the suit, the previous action had not moved sufficiently
beyond preliminary steps so as to implicate the Double Jeopardy Clause.” -

THIS STATIONERY. PRINTED ON FAPER MADE OF RECYCLED FIBERS
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I was surprised to learn from The Washington Times report of the existence of the enclosed
cotrespondence from the chief of the department’s Appeilate Division recommcndmg that the
department proceed with the case and the default judgment. These opinions were never disclosed to
me or other members of Congress by the department in its prevmus responses to questions regarding
the dismissal of the case. According to the report:

“Appellate Chief Diana K. Flynn said in a May 13 memo obtained by The Times that the
appropriate action was to pursue the default judgment unless the department had evidence the
court ruling was based on unethical conduct by the government.

“She said the complaint was aimed at preventing the ‘paramilitary stylé intimidation of voters
at polling places elsewhere® and Justice could make a ‘reasonable argument in favor of
default relief against all defendants and probably should.’ She noted that the complaint's
purpose was to ‘prevent the paramilitary style intimidation of voters while leaving open
‘ample opportunity for political expression.’

“An accompanying memo by Appellate Section lawyer Marie K. McElderry said the charges
‘not only included bringing the weapon to the polling place, but creating an intimidating
atmosphere by the uniforms, the military-type stance and the threatening langnage used. She
“said the complaint appeared to be ‘sufficient to support the injunctions’ sought by thc career
lawyers. ]

“The government's predominant interest is preventing intimidation, threats and coercion
against voters or persons urging or aiding persons to vote or attempt to vote, she said.”

- Given that both the department’s trial team and the Appellate Division argued strongly in
favor of proceeding with the case, I can only conclude that the decision to overrule the career
attorneys Associate Attorncy General Thomas Perrelli, or other administration officials, was
politically motivated. This report further confirms my suspicions that the Department of Justice
under your watch is becoming increasingly political.

It is imperative that we protect all Americans right to vote. This is a sacrosanct and
inalienable right of any democracy. The career attorneys and Appellate Division within the
department sought to demonstrate the federal government’s commitment to protecting this right by
vigorously prosecuting any individual or group that seeks to undermine this right. The only
. legitimate course of action is to allow the trial team to bring the case again and allow the our nation’s
Justice system to work as it was intended -- impartially and without bias.

‘ ‘--‘H-,-"-'-.-\..s--w.--- TR T
of Congress
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MEMORANDUM _ ' _ _ July 30, 2009

To: ~ Hon. Frank Wolf
Attention: Thomas Culligan

From: Anna Henning, Legislative Attorney, 7-4067 _
Subject:  Application of the U.S. Constitution’s Double Jeopardy Clause to Civil Suits

This memorandum responds to your request for an analysis of the application of the Double Jeopardy

. Clause to successive civil suits in federal courts. In particular, i examines the clause’s potential
application in the context of a civil suit brought against the New Black Panther Party for Self-Defense or
its members, against whom the United States had previously brought an action for injunctive relief, In
sum, it appears likely that the Double Jeopardy Clause would not bar a subsequent civil action against the
Party or most of its members.

Double Jeopardy Clause: Application to Civil Penalties

The Double Jeopardy Clause provides that no “person [shall] be subject for the same offence to be twice
‘put in jeopardy of life or limb.”" It has been mterpretcd as prohibiting only successive punishments or
prosecutions that are criminal in nature.” However, some penalties designated as “civil” by statute have
been found to be sufficiently “criminal” to implicate double jeopardy concerns. In other words, whether a
particular punishment is criminal or civil may require an interpretation of congressional intent and the
extent to which the penalty can be characterized as penal in nature.’

Factors that courts consider when determining whether a penalty is criminal in nature include: (1)
“whether the sanction involves an affirmative disability or restraint”; (2) “whether it has historically been
regarded as a punishmient™; (3) “whether it comes into play only on a finding of scienter™; (4) “whether its
operation will promote the traditional aims of punishment — retribution and deterrence”; (5) “whether the
behavior to which it applies is already a crime”; (6) “whether an alternative purpose to which it may
.ratiomally be connected is assignable for it”; and (7) “whether it appears excessive in relation to the

' U.8. Const, amend. V. Although federal proceedings are the focus of this analysis, the Supreme Court has held that the Double

Jeopardy Clause also applies to the states, See Benton v, Maryland, 395 1.8 784 (1969), :
% See Breed v, Jones, 421 U.S. 519, 528 (1975) (“In the constitutional sense, Jeopardy describes the risk that is tradm(mally

associated with a criminal prosecution™).

? Hudson v. United States, 522 U.S. 93, 99 (1997) (“Even in those cases where the legislature ‘has indicated an intention to

establish a civil penalty, we have inquired further whether the statutory scheme was so punitive either in purpose or effect,’

to ‘transform what was clearly intended as a civil remedy into a criminal penalty.”™) {quoting United Stetes v, Ward, 448 U. S

242, 248 (1980); Rex Trailer Co. v. United States, 350 U.S. 148, 154 (1956)).
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alternative purpose assigned.” However, Congress’ designation of a penalty as “civil” creates a

presumption which must be overcome by clear evidence to the contrary,” Thus, civil penalties are not
typically found to be criminal in nature. For example, in Hudson v. United States, the U.S. Supreme Court
held that monetary assessments and an occupational debarment order did not 1mphcate the Double
Jeopardy Clause, because neither type of penalty constituted a “criminal punishment,”

Reg&rdless of the nature of the penalty sought, the Double Jeopardy Clause does not bar a subsequent
action if no more than preliminary proceedings commenced in the prior action. 7 Typically, an action mmst
have reached at least the stage where jury members have been sworn (in a jury trial) or where the first
ev1dcncc has been presented to the judge (in a bench trial).

Application toa Subsequent Suit Against the New Black Panther Pafty
for Self-Defense or its Members

In January 2009, the U.S. Department of Justlce filed a ¢civil su1t ina U.S. district court against the New
Black Panther Party for Self-Defense and three of its members.® The suit was brought by the

Department’s Civil Rights Division pursuant to the Voting Rights Act of 1965, 42 U.8.C. § 1973 et. seq.,
which prohibits intimidation of “any person for voting or attempting to vote” and authorizes the Attorney
General to bring civil actions to obtain declaratory judgment or injunctive relief to prohibit such actions,”
The Departrent alleged that members of the Party had intimidated voters and those aiding them during
the November 2008 general election and sought an injunction banning the Party from deploying or
displaying weapons near entrances to polling places in future elections.'® However, after the Department
cobtained an injunction barring one member’s future use of weapons near polling places, it voluntarily
dismissed its suit against the Party and the other members.'"

For two reasons, it appears likely that the Double Jeopardy Clanse would not prohibit the Justice
Department from bringing a similar suit on the same or similar grounds against at least the Party and the
individual members for whom the previous suit was dismissed, First, it is likely that a court would find
that the injunctive relief sought in the previous action constitutes a civil, rather than ¢riminal, punishment.

_ *Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1563},

? Hudson, 522 U.S. at 100 (“[o]nly the clearest preof” will suffice to override legisiative intent and fransform what has been
denominated a civil remedy inte a criminal penalty.”) (quoting Ward, 448 .S, at 240),
§522U8. 93 (1997).

7 See, e.g., Ludwig v, Massachusetts, 427 U.8. 618 (1976) (holding that the Double Jecpardy Clause did not bar a conviction
imposed as part of a two-tiered system wherein a defendant’s spesdy trial motion had been denied and he had been convieted and
then he was convicted in a second trial after appeal). _
® United States v, New Black Panther Party, No. 2:09-cv-0065 (ED.Penn. filed Jan, 7, 2005).

- 42 11.8.C. § 1973i(b) (“No person, whether acting under color of law or otherwise, shall intimidate, threaten, or coerce, or
attempt fo intimidate, threaten, or coercs any person for voting or attempting to vote, or intimidate, threaten, or coerce, or attempt
to intimidate, threaten, or coerce any person for urging or aiding any person o vote or attempt to vote™); 42 U.8.C. § 1973gg-9(a)
(“The Attorney General may bring a civil action in an appropriate district court for such declaratory or injunctive relief as is
necessary to carry out this subchapter™,

" Departinent of Justice, Press Release, Justice Deparlmem‘ Seeks Injunction Against New Black Panther Party, Jan, 7 2009
http/fwww.usdoj.gov/opa/pr/2009/ Jatuary/09-crt-014.html,

! The United States dismissed the suits pursuant to Federal Rule of Civil Procedure 41(2)(1)(A), which authorizes a plaintiff to
voluntarily dismiss a suit without a cowrt order ifa defendant has not yet served either an answer to the plaintifl’s complaint or a
motion for summary judgment. The New Black Panther Party and two of the three individual members who had been sued had
ot yet fited an answer or a motion for summary judgment in the case.
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Although Congress’ designation of the injunctive relief actions as a civil penalty is not ultimately
dispositive, it is unlikely, based on the seven factors noted previously, that mjunctive relief sought by the
- Justice Department would be viewed as sufficiently criminal in nature so as to overcome the presumption
in favor of accepting Congress’ characterization. Most importantly, the injunctions seem to have been
primarily designed to prohibit the use of guns at polling places for the purpose of fmplementing the
purposes of the Voting Rights Act, rather than to impose punishment on the defendants,

Second, because the United States voluntarily dismissed its suits against the Party and two of the three
individual members before those defendants had filed an answer or mdtion to dismiss the suit, the
previous action had not moved sufficiently beyond preliminary steps so as to implicate the Double

- Jeopardy Clause. With respect to the one member against whom an infunction was obtained, this second
factor would not apply. However, due to the likely characterization of the injunction as a civil penalty, it
remains unlikely that a subsequent action would be barred. '




-

From: Flynn, Diana K (CRT)

Sent: Wednesday, May 13, 2009 11:54 AM

To; Rosenbaum, Steven (CRT) o

Ca: Coates, Christopher (CRT); McElderry, Marie K (CRT) . _
Subject: New Black Panther Party FW: Comments on the proposed default judgment filings i NBPP

We have been asked to provide comments on the Voting Section’s propased motion and papers in
support of default judgment and refief. Marie McElderry and | have reviewed the papers and
discussed, Her comments, which also re_eﬂect my views, are below. | add the following observations:

L

We can make a reasonable argument in favor of default relief against all defendants and
probably should, given the unusual procedural situation. The argument may well not
succeed at the default stage, and we should expect the district court to schedule further
proceedings. But it wouldbe-curious not to pray for the relief on default that we would
seek following trial. Thus, we generally concur in Voting’s recommendation to go forward,
with some suggested modifications In our argument, as set out below. ’

The fact that Chamberiain’s ‘minimat standard for entry of 2 default Jjudgment may be

 satisfied does not entitle s to one. See Marie’s discussion of the case law below. The:.

- district court will retain censiderable discretion to withhold relief an default and sch'ég!ul‘e'a-

hearing. Given that we are seeking relief against political organizations and members in
areas central to First Amendment activity, it is likely that the court will not order relief"
absent such further proceedings. That said, the procedural posture leaves few good "
alternatives to filing in support of such rellef now, ' '

v

By far, the most difficult case to make at this stage is against thenational party and Malik
Shabazz. There Is discussion in the Internal papers of the histtry of the organlzation with
respect to voter intimidation with the use of weapons and ugiiforms, If the Voting Section
opts for seeking relief against the national defendants at this stage, we suggest including. -
that histery in our supporting. Memorandum. Our case against the nationals may be a bit'
of a reach, particutarly at this stage, particularly because of First Amendment concerns.

But we already brought the case and made the allegations. See COMPLAINT, par. 12. 1

assume that this reflects the Division‘s policy judgment that it is. appropriate to seek such
relief after tiial. We probabiy should not back away from those allegatlons just because
defendants have not appeared. And%/oting does seem to have evidence in support of the
allegations, ‘ :

 We would NOT say that First Amendment defenses are irrelevant at this stage. {Contra,

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR DEFAULT JUDGMENT ot 4), The
court should anticipate likely defenses and so should we. See Marle's detailed discussion .



* below. We think a discussion of the narrowness of the proposed relief, which is generally
discussed throughout the memorandum, can be vsed explicitly at this point to explain why

. First Amendment defenses are unlikely to prevall, In other words we can argue up front
that the proposed order is carefully crafted to avold any First Amendment concerns.
Emphasis can be placed on the fact that our proposal is designed to prevent the
paramifitary style intimidation of voters, and otherwise leaves open ample opportumtv for
political expression,

The First Amendment concerns Steve expressed earlier are weli-taken, and | think proceeding
against the natlonals is a very close call. But It appears to us that there is a bass for the refief we,
seek, and the unusual posture of the case probably requires that we say the relief is appropriate on
default, [nany event, we should expect to be required to try these issues,

Marie may make some additional suggestions to the wording of the papers, If permitted.

Frerm: McElderry, Marie K (CRT)

Sent: Tuesday, May 12, 2009 5:15 PM

To: Flynn, Diana K (CRT)

'SubJect Comments on the proposed default Judgment f‘ lings in NBFP

Comments on proposed filings re default judgment in United States v. New
Black Panther Party For Self-Defense, No. 2:09-cv-0065 SD (E.D, Pa,)

We have been asked to comment on whether the United States should
_seek injunctive relief against all defendants, and, if so, what relief we should
request. As | understand the situation, the documents Voting proposes to file
are the Motion for Default Judgment (dated April 30), the Memorandum of
Law in Support of Motion for Default Judgment (dated April 30}, and the
proposed Order (dated May 6), Further support for these filings is contained
in the May 6 Internal Remedial Memorandum Concerning Proposed Injunction
Order,

Standard for obtuining default judgment. An overarching principle that .
~ we need to keep in mind is that the Third Circuit “does not favor entry of
defaults or default judgments.” U.S. v. $55,518.05 In U.S. Currency, 728 F.2d
192, 194 (3d Cir. 1984). Rather, it is its “preference that cases be disposed of
on the merits whenever practicable.” Hritzv. Woma Corp., 732 F.2d 1178
1181 {3d Cir. 1984)



Our proposed Memorandum of Law relies on the three-part test in
Chamberlain v. Giampapa, 210 F.3d 154, 164 (3d Cir. 2000), as governing a
district court’s determination whether a default judgment is proper. As the
Third Circult more recently acknowledged in an unreported decision,
however, Chamberlain cites U.S. v. $55,518.05, supra, as the source of that
standard, and $55,518.05 Is a case where a defendant sought to overturn a
default judgment. Hillv. Williamsport Police Dept., 69 Fed. Appx. 49, 51 (3d
Cir. 2003). In Hili, the court noted that “both major treatises on federal
practice and procedure, as well as the Ninth Circuit, set out additional factors
to those listed in Chamberlain as appropriate for consideration when ruling
on motions to grant default judgments.” 69 Fed. Appx. at 51 n.3.% Among
those factors are “whether material issues of fact or issues of substantial
public importance are at issue,” “how harsh an effect a default judgment
might have,” and “the strong policy of the Federal Rules of Civil Procedure.”
Ibid. ‘

 Nonetheless, the court in Hill determined that it is bound to follow
Chamberlain in determining whether a district court has abused its discretion
in deciding whether to issue a default judgment in the first place. The
problem with importation of the three-part test to that context is that step
two of the test requires the court to determine “whether the defendant
appears to have a litigable defense,” and that determination is complicated
where, as here, the defendant has totally failed to file a response to the
- complaint (as opposed to having filed late}. Our proposed Memorandum of
Law, pg. 4, alludes to that complication by quoting the unreported decision in
Nationwide Mutual Insurance Company v. Starlight Ballroom Dance Club, Inc.,
175 F, Appx. 519, 522 (3d Cir. 2006) {“The second factor is the ‘threshold issue
in opening a default judgment.””). We then take the position that the
presence or absence of a meritorious defense “has no relevance at this stage
of the proceedings.” Memo. at 4, That is not actually the case, however,
since the Court will be following Chamberlain.

in any event, | think that we can get over'that hurdle by anticipating, as
we do in our May 6 internal Remedial Memorandum, possible defenses that
might be raised, i.e., First Amendment claims and the post-litigation



denunciation of the conduct of the Phiiade!phial chapter by the Party (and-
possibly by Malik Zulu Shabazz). | believe that the district court will anticipate
such possible defenses and will want to know how we would address them.
indeed, by the time we file this motion and/or the court sets a hearing, the

- defendants may file something raising those or other defenses. Given that the
court Is bound to follow the three-part test, t think that we need to address in
the Memorandum in support of the Motion at least those defenses that we
have already identified.

I am also not sure that we have made a sufficient showing that we -
would be prejudiced by denial of a default judgment. When we filed the
Complaint, we assumed that we would be engaging In the usual course of
litigation, including discovery and filing of legal briefs, The opportunity to
receive a judgment without pursuing all of those steps would be a benefit to
- us, but I am not sure that the court will be persuaded that we would be
‘prejudiced by having to try the case on the merits, which is the preferred

method of proceeding under Third Circuit case law. Especially in a case such
as this, which is not cut and dried, | think the court will feel that its judgment
would be informed by a more deliberate process.

Whether théunchaﬂenged facts constitute a legitimate cause of action
against the Party and its nationafl leader. | have some reservations about
- whether we have a sufficient factual basis to state a claim against the Party .
and Malik Zulu Shabazz. Paragraph 12 of the Complaint alleges that they
“managed, directed, angi endorsed the behavior, actions and statements of
Defendants Samir Shabazz and Jackson.” The May 6 internal memorandum
refers to an annou ncement made in advance of the November 4 election of a
“plan to post party members at polling places.” But nowhere do ! see that we
can show that either the Party or Malik Zulu Shabazz sug’gested; counseled, or
endorsed the bringing or brandishing of weapons in advance of what
happened in Philadelphla. Assuming that the main behavior we seek to enjoin .
is bringing weapons to the polls, | am not convinced that we can establish a
basis for an injunction against the Party or Malik Shabazz by showing that the
Party has violent and racist views against non-blacks and Jews, The additional
information discussed on page 8 of the May 6 internal memorandum about



the Party’s past actions of bringing weapons to political rallies may, however,
be the basis for an argument that both the Party and Malik Shabazz should
reasonhably have known that the Philadelphia defendants might believe they
were authorized to carry weapons to the polls, but [ am not sure that would
be sufficlent to justify the relief we are seeking.

As | read our justification for relief against the Party and ‘Malik Shabazz,
it is based largely on Malik Shabazz’s statements after the events in
Philadelphia‘in which he defended the actions of King Samir Shabazz and Jerry
Jackson on national television as based on the alleged presence of members
of the Aryan brotherhood or the American Nazi party at that particular polling
place. In addition, the Voting Section is relying on admissions made by Malik
Shabazz to members of the section. It is unclear how we would present that
evidence to the court. That “endorsement,” however, is complicated by the
statements on the Party’s website renouncing the events in Philadelphia and
' suspending the Philadelphia chapter. It appears that we may haVedifﬁcuity
proving when those statements were added. At least as to the Party, those
statements could be an impediment to proving a violation at all, not jUst an
impediment to injunctive relief.

What type of injunctive remedy should be sought.' Ceftainiy, we have
established a sufficlent basis for the very limited injunctive relief thatis
recited in the proposed order dated April 30 against defendants King Samir
Shabazz and Jerry Jackson. But | understand that such a limited injunction will
not accomplish very much, -

As to those “Philadelphia” defendants, however, the proposed order
dated May 6 goes somewhat further. It seeks to enjoin defendants “from
deploving or appearing within 200 feet of any polling location on any election
day in the United States with weapons.” Presumably, both deploying and
appearing are meant to be modified by “with weapons.” It is not clear what
we mean by deploving, especlally since the Voting Section indicated in its May
1, 2009, emall that, in light of discussions with the Front Office, it does “not
seek to enjoin the wearing of the NBPP uniforms at the polls.” According to
most dictionary definitions, the term “deploy” is used mainly in the context of



troops. | think it suggests that the military-type uniforms used by the Party
are an integral part of what we want to enjoin, regardless of our stated intent
not to seek to enjoin the wearing of those uniforms.

It appears that, at least as to the Philadelphia defendants, the violation
we have alleged encompasses not only bringing the weapon, but also the
intimidating atmosphere created by the uniforms, the military-type stance,
and the threatening language used. | have not had timeto doa_
comprehensive analysis of the First Amendment im plications of attempting to
- enjoin members of the New Black Panther Party {or any other hate group,
such as the American Nazi Party or the Klan) from wearing their uniforms at
the polls on election day. The Supreme Court has stated that “[t}he
. government generally has a freer hand in restricting expressive conduct than
it has in restricting the written or spoken word.” Texas v. Johnson, 491 U S.
397, 406 (1989) (flag-burning case). It may not, however, “proscribe
particular conduct because it has expressive elements.”

In this case, Party members’ wearing of the uniform wouid likely be

- viewed as “expressive conduct.” It would be relevant, then, to know whether
- the government has asserted an interest in regulating the wearing of the
) uniform that is unrelated to the suppression of expression. Here, the
government’s predominant interest, as expressed in 42 U.S.C. 1973i(b), is
preventing intimidation, threats, and coercion {or attempts to do so0) against
voters or persons urging or aiding persons-to vote or attempt to vote. Part of
the intimidation in this case is wearing a military-style uniform, which
. suggests some kind of authority to take action. That aspect of the uniform
_could theoretically be separated from the particular message that this uniform
is intended to convey, e.g., racial hatred. Thus, appearing at the polls in such
a uniform with a weapon is more intimidating than appearing in street clothes
with a weapon. Interestingly, all three of the Declarations that we propose to
_present to the court focus on a combination of the uniform and the weapon.
None of them mentions the third element of intimidation, i.e., the verbal .
threats and racial taunts and slurs,

The April 30 Memeorandum in support of our Motion addresses the _



possible First Amendment claims of the Philadelphia defendants in the
context of whether injunctive relief would harm them, i.e., the third part of
the traditional test for obtaining an injunction. Memo. at 13-14. As to those -
defendants, our arguments appear to be sufficient to support the narrow -
~injunction that the Voting Section was seeking as of April 30. It is obviously a
closer question whether it would also support either Paragra ph V of the May 6
proposed order, either as presently worded using the word “deploy,” or a
proposed order that expficitl\) mentions the Party uniform in some way.

As discussed above, my problems with applying Paragraph V to the

Party and Malik Shabazz involve whether we have enough evidence to show
- that they violated the statute. If a decision is made that the evidence is = -
sufficient, | would suggest a separate paragraph in the order for injunctive
relief against these defendants that is narrowly tailored to the scope of their
violation. That violatior is described at various points of the Complaint as
“deployment of armed and uniformed personnel at the entrance to [a] polling
location,” which involves the organization and planning of such activities
involving the members of the Party. This portion of the injunction should
therefore be geared to enjoining those actions. We might also want to ask
the court to order these defendants to undertake some type of procedures or
'training,'such as mentioned on page 8 of the May 6 internal Remedial
Memorandum, that would make abundantly clear that the national .
organization and its leaders do not endorse intimidatibn, threats or coercion

of voters or those who are urging or aidiﬁg them to vote.

Marie K. McElderry
Appellate Section
* Civil Rights Division

1 Asthe concurring judge in Hill pointed out, the Eighth Circult does not use



" the three-part test outsidé of the context w'here a party.against whom default
~ has been entered has moved to set aside the judgment. 69 Fed. Appx. at 53.
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Lawmakers want answers, seek refiling

in Panther case

~ Jerry Seper (Contact)

Congressional Republicans on Thursday escalated _

their criticism of the Justice Department for

dismiissing a controversial voter-intimidation case,
demanding that civil charges against the New
Black Panther Party be restored. They also renewed
their request to interview career attorneys whio
disagreed with the administration's decision to
dismiss the charges.

Rep. Frank R, Wolf of Virginia, a senior Republican
on the House Appropriations Committee, obtained
an opinion Thursday from the Congressional
Research Service (CRS) affirming that charges

 could legally be refiled without violating the double-jeopardy clause of the U.S. Constitution

and said he thought Attorney General Eric H. Holder Jr. was obligated to refile the case.

"In all fairness, he has a duty to protect those seeking to vote and I remain deeply troubled by

this questionable dismissal of an 1mportant voter-intimidation case in Philadelphia," Mr, Wolf-
told The Washington Times. ‘

The Times on Thursday reported that Associate Attorney General Thomas J, Perrelli, the
department’s No. 3 political appointee, approVed the decision to 'drop the case against the NBPP
and its members even after the government had won ;udgments against them for their actions in
November at a Phlladelphla polling Iocatton.

- Justice spokeswoman Tracy Schmaler said the department has an "ongoing obligation” tobe

L
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sure that claims it makes are supported by the facts and the law and a review of the NBPP
complaint by "the top career attorneys in.t'he Civil Rights Division” found that they did not.

' She said Justice did obtain an injunction against the defendant who brandished a weapon at the

polling place from doing so again and "will fully enforce the terms of that injunction,”

Rep. Lamar Smith of Texas, ranking Republican on the House Judiciary Committee, also
Thursday renewed his request that Mr. Holder make available the head of the department's
Voting Section of the Civil Rights Division for a closed door briefing on its decision to seek the
complaint's dismissal.

Mr. Smith, unsuccessful since May in getting answers to questions on whether political
appointees were involved in the complaint's dismissal, wants to know why the department has
refused to respond to congressional inquiries requesting specific information on the
investigation.

"Time and again, I have sought information from the Justice Department regarding the sudden
dismissal of a case against members of the New Black Panther Party," Mr. Smith said. "Time and
again, the Justice Department has claimed there was no wrongful pohﬁcal interference in the
dismissal of the case.

"Now, according to news reports, it appears the Justice Department's political appointees did in
fact play a role in the dismissal of this case," he said,

In January, Justice filed a civil complaint in federal court in Philadelphia agéinst the NBPP and
three of its members. Two NBPP members, wearing black berets, black combat boots, black -
dress shirts and black jackets with military-style markings, were charged with intimidating
voters, including brandishing a nightstick and issuing racial threats and racial insults. A third
was accused of managing, dlrectmg and endorsing their behavior. The incident was captured on
Vldeotape

A Justice memo shows that the front-line lawyers who brought the case decided as early as Dec.
22 to seek a complaint against the NBPP; its chairman, Malik Zulu Shabazz, a lawyer and D.C,
resident; Minister King Samir Shabazz, a resident of Philadelphia and head of the Philadelphia -
NBPP chapter who was accused of wielding the nightstick; and Jerry Jackson, a resident of
Philadelphia and a NBPP member.

Witnesses said Mr. Samir Shabazz, armed with the nightstick, and Mr. Jackson used racial slurs
and made threats as they stood at the door of the polling place. The department's injunction
against Mr. Samir Shabazz prohibits him from displaying a weapon at a polling place until 2012,

7/31/2009 11:29 AM
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Mr. Jackson was an elected member of Philadelphia's 14th Ward Democratic Committee and was
credentialed to be at the polling place Nov. 4 as an official Democratic Party polling watcher,

according to the Philadelphia city commissioner's office. A check of his MySpace Web page

shows similar taunts. It also shows him in numerous poses with a variety of weapons.

Records show Mr. Jackson obtained new credenuals as a poll watcher "at any ward/dmsmn in
Philadelphia” just days after the charges against him were dismissed. '

Nore of the NBPP members responded to the charges or made any appearance in court.

Four months after the complaint was filed, at a time career lawyers who brought the charges
were in the final stages of seeking actual sanctions, they were told by their superiors to seek'a
delay after a meeting between political appointees and career supervisors, according to federal

records and interviews,

The delay was ordered by Loretta King, who was acting assistant attorney general, after she

discussed concerns about the case with Mr. Perrelli. Ms. King, a career senior execufive service
official, had been named by President Obama in January to temporarily fill the vacant political
position of assistant attorney general for civil rights while a permanent choice could be made.

She and other career supervisors ultimately recommended dropping the case against two of the

‘men and the party and seeking a restraining order against the one man who wielded the

nightstick. Mr, Perrelli approved that plan, officials said.

None of the front-line lawyers has been made available for comment, and the department has yet

to provide any records sought by The Times under a Freedom of Information Act request filed in
May seeking documents detailing the decision process.

In an opinion sought by Mr. Wolf, the CRS said it "appears likely that the Double ]eopai:dy

‘Clause would not prohibit the Justice Department from bringing a similar suit on the same or
' szrmlar grounds against at least the Party and the mdlwdual members for whom the previous suit

was dismissed."

Mr. Smith said if Mz, Perrelli knew about discussions to dismiss the complaint, the Justice
Department's responses to Congress "make no mention of his involvement. Instead, he said, the
department offered "vague justifications” for the dismissal, none of which included a legitimate
explanation. '

Ms. King and Steve Rosenbaum, chief of the department's special litigation section, were _
scheduled to brief Mr. Smith and committee Chairman John Conyers Jr., Michigan Democrat, on
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Thursday, but conflicting schedules have forced that meeting into néxt month.
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&fje Washington Times

| Friday, July 31, 2009

EDITORIAL: Hack Panthers

The Justice Department’s decision to drop an
already-won voter-intimidation case against
members of the New Black Panther Party merits
muitiple, independent investigations.

On Tuesday, Rep. Frank R. Wolf, Virginia @
Republican, dfficially asked Attorney General Eric

“H. Holder Jr. to refﬂe the case. Mr. Holder should

comply.

So far, the Justice Department has stohewalled

N legitimate inquiry. I has yet to provide records |
sought by this newspaper back in May. & has yet to

answer a July 22 letter from Mr. Wolf that asks 35 questions on 17 different subjects relating to
the Black Panther case. Justice has claimed, falsely, that the decision to drop the case was made
by career attorneys only, not by political appointees. And it has declined to let congressmen
interview the career attorneys who originally filed, and won, the case against the Black Panthers

As first feported by The Washington Times, career attorneys at Justice already had won a
 default judgment against three Black Panthers and the party as a whole for inﬁmidaﬁng voters al

a Philadelphia polling place while wearing paranuhtary—style garb as one of them brandished a
nightstick and made racial threats.

One of the Black Panthers, Jeérry Jackson, was an official poll watcher for the Democratic Party
and the Obama campaign. Justice Department spokesman Tracy Schmaler refused several times
to say whether department lawyers consulted with any outsiders. Yet Kristen Clarke of the

NAACFP Legal Defense Fund confirmed that she talked about the case with Justice Department
- lawyers.

Ms. Schmaler said she would not talk about "internal deliberations.” But if they. consulted with
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outside groups, those deliberations by definition are not jus"r internal.

Robert N. Driscoll, former chief of staff of the Civil Rights Division of the Justice Department,
told us it would be ethically dubious if political appointees consulted with outside interest

~ groups without telling the career attorneys who filed the case. "T would be hammered if I were fo
‘have had such a meeting," he said.

Mr. Wolf's July 22 letter raised numerous discrepancies between Justice Department
explanations and readily available facts. In a July 13 letter to the congressman, Assistant
Attorney General Ronald Welch wrote that the department dropped the cases against the New
Black Panther Party as a whole and its leader, Malik Zulu Shabazz, because "the factual
contentions in the complaint did not have sufficient evidentiary support” to prove that they
"managed” and "directed” the mﬂnudatmg behavior of the two Panthers deployed at that pollmg
.place

Mr. Wolf responded that, "the confession on national television by Malik Zulu Shabazz on Nov.
7, 2008, flatly contradicts your assertion: Mr. Shabazz unequivocally cléims that his activities in
~ Philadelphia were part of a nationwide effort involving hundreds of party members, and that the

use of weapons was a necessary part of the Black Panther deployment.”

Mr. Welch claimed one reason the charges against Mr, Jackson were dropped was that "he was a
resident of the apartment building where the polling place was located,” and thus allowed to be
there, Mr. Wolf wrote back that Mr. Jackson "has never resided” at that address, whichis a

" senior living facility called Guild House At a fit and frim age 53, M. Jackson hardly qualifies
for a retirement home,

Mr. Jackson's MySpace page still lists one of his main "general interests” as "Killing Crakkkas."
Four days after the Justice Department dropped the complaint against Mr. Jackson, he again was
named an official election poll watcher for the Democratic pmmary in Philadelphia's mumapal
‘election. How convenient. -
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Originally pgblished 04:45 a.m., Iuiy 30, 2009, updated 07:49 p.m.,, July 30, 2009
EXCLUSIVE: No. 3 at Justice OK'd
Panther reversal

Jerty Seper (Contact)
EXCLUSIVE:

Associate Attorney General Thomas J. Perrelli, the
No. 3 official in the Obama Justice Department,
was consulted and ultimately approved a decision

~ in-May to reverse course and drop a.civil
complaint accusing three members of the New
Black Panther Party of intimidating voters in

- Philadelphia during November's election,
according to interviews.

The department's career lawyers in the Voting

Section of the Civil Rights Division who pursued

the complaint for five months had recommended that Justice seek sanctions against the party
and three of its members after the government had already won a default judgment in federal
court against the men. -

- Front-line lawyers were in the final stages of completing that work when they were
unexpectedly told by their superiors in late April to seek a delay after a meeting between
political appointees and career supervisors, according to federal records and interviews.

The delay was ordered by then-acting Assistant Attorney General Loretta King after she
discussed with Mr. Perrelli concerns about the case during one of their regular review meetings,
according to the interviews. '

Ms, King, a career senior executive service official, had been named by President Obama in
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. January to temporarily fill the vacant political position of assistant attorney general for civil

rights while a permanent choice could be made.

She and other career supervisors ultimately recommended dropping the case against two of the

_ men and the party and seeking a restraining order against the one man who wielded a nightstick |

at the Philadelphia polling place. Mr. Perrelli approved that plan, officials said.

TWT RELATED STORIES:

* Senior Republican wants answers on Panther Party case
* Career lawyers overruled on voter intimidation case

* Justice Dept. shifts from Bush era on voting, deportation

* » Republicans hit Justice Dept. pursuit of potential torture probe |

* EDITORIAL: Return of the Black Panther

. EDITORIAL: Flack Panthers

Questlons about how high inside the department the decision to drop the case went have
perszsted in Congress and in the media for Weeks

Iustice Department spokeswoman Tracy Schmaler told The Washington Times that the
department has an "ongoing obligation” to be sure the claims it makes are supported by the facts
and the law. She said that after a "thorough review" of the complaint, top career attorneys in the
Civil Rights Division determined the "facts and the law did not support pursumg the claims
against three of the defendants,” '

"As a result, the department dismissed those claims,” she said. "We are committed to vigorous
enforcement of the laws protecting anyone exercising his or her right to vote." '

While the Obama administration has vowed a new era of openness, department officials have
refused to answer questions from Republican members of Congress on why the case was
dismissed, claiming the information was "privileged," according to congressional
correspondence with the department.

| Rep. Frank R. Wolf, Virginia Republican and a senior member of the House Appropriations

Committee who has raised questions about the case, said he also was prevented from
interviewing the front-line lawyers who brought the charges.

"Why am I beiﬁg prevented from meeting with the trial team on this case?" Mr. Wolf asked.
"There are many questions that need to be answered. This whole thing just stinks to hlgh

heaven."

Ms. Schmaler said the department has tried to cooperate with Congress. "The Department
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responded to an earlier letter from Congressman Wolf in an effort to address his questions.
Following that letter, the Department agreed to.a meeting with Congressman Wolf and career
attorneys, in which they made a good-faith effort to réspond to his inquiries about this case. We
will continue to try to clear up any confusion Congressman Wolf has about this case.”

Ms. King and a 'deputy are expected to travel to Capitol Hill on Thursday to meet behind closed
doors with House Judiciary Committee Chairman John Conyers Jr., Michigan Democrat, and -
Rep. Lamar Smith of Texas, the top Republican on the panel, to discuss continuing concerns
about the case. |

The department also has yet to provide any records sought by The Times under a Freedom of

Information Act request filed in May seeking documents detailing the decision process.
~-Department officials also declined to answer whether any outside groups had raised concerns
‘about the case or pressured the department to drop it.

Kristen Clarke, director of political participation at the NAACP Legal Defense Fund in
Washington, however, confirmed to The Times that she talked about the case with lawyers at the
Justice Depariment and shared copies of the complaint with several persons. She said, however,
her organization was "not involved in the decision to dismiss the civil complaint."

~ She said the National Association for the Advancement of Colored People has consistently

argued that the department should bring more voter mtlnudation cases, adding that it was
"disconcerting” that it did not do so.

Mr. Perrelli, a prominent private practice atiorney, served previously as a counsel to Attorney

General Janet Reno in the Clinton administration and was an Obama suppotter who raised more

than $500,000 for the Democrat candidate in the 2008 elections. He authorized a delay to give
department officials more time to decide what to do, said officials familiar with the case but not
authorized to discuss it publicly. He eventually approved the decision to drop charges against
three of the four defendants, they said. :

At issue was what, if any, punishment to seek against the New Black Panther Party for
Self-Defense (NBPP) and three of its members accused in a Jan. 7 civil complaint filed in U.S,
District Court in Philadelphia.

Two NBPP members, wearing black berets, black combat boots, black dress shirts and black
jackets with military-style markings, were charged in a civil complaint with intimidating voters
at a Philadelphia polling place, including brandishing a 2-foot-fong nightstick and issuing racial
threats and racial insults. Authorities said a third NBPE member "managed, directed and
endorsed the behavwr '
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. The election-day incident gained national attention when it was captured by a voter-fraud citizen

activist group on videotape and distributed on YouTube (below).

None of the NBPP members responded to the charges or made any appearance in court.

. “Intimidation outside of a polling place is contrary to the democratic process,” said Grace Chung

4 0f8

Becker, a Bush administration political appointee who was the acting assistant attorney general
for civil rights at the time the case was filed. "The Voting Rights Act of 1965 was passed to
protect the fundamenital right to vote and the department takes allegations of voter intimidation
seriously.”

Mrs Becker, now on a leave of absence from government work, said she personally reviewed the

- NBPP complaint and approved its filing in federal court. She said the complaint had been the

subject of numerous reviews and discussions with the career lawyers.

Mrs. Becker said Ms. King was overseeing other cases at the time and was not involved in the
decision to file the original complaint.

- A Justice Department memo shows that career lawyers in the case decided as early as Dec. 22 to

seek a complaint against the NBPP; its chairman, Malik Zulu Shabazz, a lawyer and D.C,
resident; Minister King Samir Shabazz, a resident of Philadelphia and head of the Philadelphia
NBPP chapter who was accused of wielding the nightstick; and Jerry Jackson, a resident of
Philadelphia and a NBPP member.

"We believe the deployment of uniformed members of a well-known group with an extremely
hostile racial agenda, combined with the brandishing of a weapon at the entrance to a polling
place, constitutes a violation of Section 11(b} of the Voting Rights Act which prohibits types of

~ intimidation, threats and coercion,” the memo said.
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The memo, sent to Mrs. Becker, was signed by Christopher Coates, chief of the Voting Section;
Robert Popper, deputy chief of the section; J. Christian Adams, trial attorney and lead lawyer in
the case; and Spencer R. Fisher, law clerk. None of the four has made themselves available for

comment.
Members of Congress continue to ask questions about the case.

"If showing a weapon, making threatening statements and wearing paramilitary uniforms in
front of polling station doors does not constitute voter intimidation, at what threshold of activity
would these laws be enforceable?" Mr. Wolf asked, -

Mr. Smith also complained that a July 13 response by Assistant Attorney General Ronald Weich
to concerns the congressman had about the Philadelphia incident did not alleviate his concerns.

"The administration sill has failed to explain Why it did not pursue an obvious case of voter
intimidation. Refusal to address these concerns only confirms politicization of the issue and does
not reflect well on the Justice Department," Mr. Smith said.

Mr. Smith asked the department's Office on Inspector General to investigate the matter, and the
- request was referred to the department's Office of Professional Responsibility.:

Lawmakers aren't alone in the concerns.

The U.S. Commission on Civil Rights said in a June 16 letter to Justice that the decision to drop
the case caused it "great confusion," since the NBPP members were "caught on video blocking
access to the polls, and physically threatening and verbally harassing voters durmg the Nov. 4,
2008, general election.” :

"Though it had basically won the case, the [Civil Rights Division] took the unusual move of
voluntarily dismissing the charges , " the letter said. "The division's public rationale would send
the wrong message entirely — that attempts at voter suppression will be tolerated and will not
be wgorously prosecuted so long as the groups or mdlwduals who engage in them fail to
respond to the charges leveled against them."

The dispute over the case and the reversal of career line attorneys highlights sensitivities that - -
have remained inside the department since Bush administration political appointees ignored or
reversed their career counterparts on some issues and some U.S. attorneys were ﬁred for what
Congress concluded were political reasons..

Mr, Weich, in his letter to the congressman, sought to dispel any notion that politics was
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- involved. He argued that the department dropped charges against three of the four defendants

"because the facts and the law did not support pursuing" them. He said the dec131on was made
after a "careful and through review of the matter " by Ms. King. He said:

¢ While the NBPP made statements and posted notice that more than 300 of its members would
be deployed at polling places throughouit the United States during the Nov. 4 elections, the

- statement and posting did not say any of them would display a weapon or otherwise break the

60of8

-law,

* While the complaint charged that the NBPP and Mr. Zulu Shabazz endorsed the activities at
the polling places, the evidence was “equivocal” since both later disavowed what happened in

Philadelphia and suspended that city's chapter after the incident.

* The charges against Mr. Jackson were dropped because police who responded to the polling
place ordered Mr. Samir Shabazz to leave but allowed Mr. Jackson to stay. He also noted that
the department approved "appropriately tailored injunctive relief" against Mr. Samir Shabazz for

"~ his use of the nightstick.

The injunction prohibité Mr, Samir Shabazz from brandishing a weapon outside a po.lling place

through Nov. 15, 2012, and Ms. Schmaler said the department "will fully enforce the terms of
that injunction.” '

‘Onits Web page, the NBPP said the Philadelphia chapter was suspended from operations and

would not be recognized until further notice. It said the organization did not condone or promote
the carrying of nightsticks or any kind of weapon at any polling place.

"We are intelligent enough to understand that a polling place'is a sensitive site and all actions

must be carried out in a civilized and lawful manner,” it said.

TWT RELATED STORIES:

* Senior Republican wants answers on Panther Party cage

« Career lawyers overruled on voter intimidation case

* Justice Dept. shifts from Bush era on voting, deportation \
* Republicans hit Justice Dept. pursuit of potential torture probe
¢ EDITORIAL: Return of the Black Panther

~« EDITORIAL: Flack Panthers

Witnesses who supported the Justice Department case said they were surprised by the reversal.

Stephen R, Morse, a blogger hired by Repﬁblicans to be at the polls and who videotaped the
confrontation, said the NBPP members blatantly used racial insults on would-be voters and
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other poll watchers, telling one man, "Cracker, you about to be ruled by a black man."

Mr. Morse, a University of Pennsylvania alumnus, said he was "duh-aged" that the complaint

~ was dismissed, saying he hoped Democrats would join Mr. Smith and Mr. Wolf in attempting to |
.ensure that the incident "doesn't become a partisan issue, but rather an issue of right vs. wrong."

Chris Hill, national director of operations for a Gathering of Eagles, an-organizatioﬁ dedicated

to the support of U.S. troops, said the NBPP members v151b1y intimidated voters with racial

slurs as they tried to enter the building.

Mr. Hill, a U.S, Army veteran who also served as a Philadelphia poll watcher for Republicans,
said several voters at the location said they were afraid, He said the NBPP members tried to |
deny him access to the poll although he was a certified poll watcher, telling him, "White power

don't rule here,"

A Justice Department memo also says that a black couple, Larry and Angela Counts, both
Republican poll watchers, told authorities they were scared, worried about their safety and
concerned about leaving the polling place at the end of the day because of the actions of the
NBPP members. Mrs, Counts said she wondered whether someone might "bomb the place and
Mr. Counts said the NBPP members called him a "race traitor,” the memo said.

U.S. District Judge Stewart Dalzell in Plﬁladelphia entered default judgments against the NBPP -

~ members April 2 after ordering them to plead or otherwise defend themselves. They refused to

appear in court or file motions in answer to the government's complaint. Two weeks later, the

_judge ordered the Justice Department to file its motions for default judgments by May1 — a

ruling that showed the govenunmt had won its case,
The men also have not returned calls from The Times seeking comment.

On May 1, Justice sought an extension of time and during the tumultuous two weeks that |
followed the career front-line lawyers tried to persuade their bosses to proceed with the case.

The matter was even referred to the Appellate Division for a second opinion, an unusual event

for a case that hadn't even reached the appeals process.

Appellate Chief Diana K. Flynn said in a May 13 memo obtained by The Times that the
appropriate action was to pursue the default judgment unless the department had eviderice the
court ruling was based on unethical conduct by the government,

. She said the complaint was aimed at preventing the “paramilitary style intimidation of voters" at

polling places elsewhere and Justice could make a "reasonable argument in favor of default relief

- 7/31/2009 11:37 AM



Washington Times - EXCLUSIVE: No. 3 at Justice OK'd Panther reversal hitp:/fwww . washingtontimes.com/news/2009/jul/30/n0-3-at-justice-...

8of8

against all defendants and probably should,” She noted that the complaint's purpose was to
"prevent the paramilitary style intimidation of voters" while leaving open "ample oppormruty
for political expressmn

An accompanying memo by Appellate Section lawyer Marie K. McElderry said the charges not
only included bringing the weapon to the polling place, but creating an intimidating atmosphere
by the uniforms, the military-type stance and the threatening language used. She said the
complaint appeared to be "sufficient to support" the injunctions sought by the career lawyets.

"“Thé government's predominant interest ... is preventing intimidation, threats and coercion

-against voters or persons urging or aiding persons to vote or attempt to vote," she said.

. The front-line lawyers, however, lost the argument and were ordered to drop the case,

Bartle Bull, a civil rights activist who also was a poll watcher in Philadelphia, said after the
complaint was dropped, he called Mr. Adams to find out why. He said he was told the decision .
“"came as a surprise to all of us" and that the career lawyers working on the case feared that the
failure to enforce the Voting Rights Act "would embolden other abuses in the future."

Ads by Googls [@ - Black Pasther Photo Eres Tubal Reversal in __q;infn_a_ Justice Dod Canis Panther

7/31/2009 11:37 AM



241 CanncN House OrFFice BuiLoing
Wasringron, DC 20515-4610
{202) 225-5136

'FRANK R. WOLF

10T DiSTRICT, VIRGINIA

., COMMITTEE ON APPROPRIATIONS

13873 PAsK CENTER RoaD
. SuE 130
SUBCOMMITTEES: . HE{B;&I;C;N. VA 20171
: . 709-5600
RANKING MEMBERCTCOMMERCE-JUSTICE- ' ’ R . (800) 845-9653 {In STATE]
SCIENCE 7 : ] , .
NSFORTATON D Congress of the United States oo Coveaon sen
. - . : a {540} 6670890
CO-CHAIR—TOM LANTOS %uuge ﬂi Rtpraﬁentatlheﬁ ’ (B0O} B50-3463 (kv STATE}
* HUMAN RIGHTS COMMISSION ' . '
‘ November 16, 2009 wolf.house.gov

The Honorable Eric H, Holder, Jr.
Attorney General

. U.S. Department of Justice
950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

' Dear Attomey General Holder

: On November 9 House Iudlclary Commlttce Ranking Member Lamar Smith and I
wrote to you to request an update on the Department of Justice’s (DOJ) Office of
Professional Responsibility (OPR) investigation into the inexplicable dismissal of the
serious voter intimidation case, U.S. v. New Black Panther Party. This mvestlgatlon has
now been open for more than two months

In addition to our request for an update on the 1nvest1gat10n by November 20,
".2009, I also request copies of the reports prepared for OPR by the career DOJ attorneys
responszble for this case -- Mr. Christopher Coates, Mr. Robert Popper, Mr. J. Christian
Adams, and Mr. Spencer Fisher. The American people deserve a full accounting of the
facts surrounding the incomprehensible dismissal of this case, including the statements
provided by the trial attorneys to OPR. :

i A-V emb & Of Congress

 THIS STATIONERY PRINTED ON PAPER MADE OF RECYGLED FIBERS



241 CannoN House OFAce BuiLoing
WasninagTon, DC 206154610
(202) 225-5136

FRANK R. WOLF

10TH DISTRICT, VIRGINIA

COMMITTEE ON APPROPRIATIONS 13873 PaRK CENTER RoaD

Surre 130
SUBCOMMITTEES: HernDON, VA 20171

) - {703) 708-5300

RANKING MEMBESRCTECI:\IC:EME RCE-JUSTICE- (800} 945-9653 {In STATE}
r
TRANSPORTATION-HUD @:ﬂnmﬁﬁﬁ Df thB mnltﬁh étﬂtﬁﬂ ' 1"%'3?;%%‘;"5\;':; 256TO“1EET

. ; 540} 6570930

CO-CHAIR—TOM LANTOS ﬂ?ﬂuﬁe of %wtﬂﬁﬁmanh&g (800) 860-3463 IV STATe)

HUMARM RE ISSIO
Al GHTS COMMISSION . June 8, 2010 wolf.house.gov

The IHonorable Eric H. Holder, Ir,
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

I am in receipt of a recent request from Assistant Attorney General Lee Loftus requesting
_-approval of a reorganization within the department’s Civil Rights Division. As the ranking
member of the House Commerce-Justice-Science Appropriations Subcommittee, I take seriously
my responsibility to provide oversight of the department.

As you know, over the past year I have repeatedly sought information from the Justice
Department about the unwarranted dismissal of U.S. v. New Black Panther Party. Before | L
consider the recent reprogramming request affecting the Civil Rights Division, I expect the
department to make a credible effort to answer legitimate questions about the dismissal of this
case. The scant information that I have received from the department over the last year has
failed to answer the questions and concerns raised by members of Congress and the U.S.

Commission on Civil Rights with regard to this matter,

As you also know from my prior letters to you, my commitment to voting rights is
without question. In fact, in 1981 upon my vote for the Voting Rights Act, the Richmond Times-
Dispatch published the enclosed editorial, “A More Offensive Law,” castigating me for my vote
when every other member of the Virginia congressional delegation opposed it. The editorial
chastised me stating, “Mr, Wolf will be partly to blame [for federal voting rights oversight].”
Given my consistent support for voting rights throughout my public service, you can understand
why I have been particularly troubled by the dismissal of this case. It is imperative that we

- protect all Americans’ right to vote. This is a sacrosanct and inalienable right in any democracy.

I again call on you to answer the following questions with regard to the dismissal-of this
case. You may recall that I initially asked many of these questions in my letter to you dated July
21, 2009; I have yet to receive a response, however.

1. What reports did the department reccive about New Black Panther Party (NBPP) voter
_ intimidation on Election Day 2008?

2. Was Associate Attorney General Thomas Perrelli consulted and/or did he approve the -
dismissal of U.S. v. New Black Panther Party?

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLE'D FIBERS
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3.

10.

11,

2010

Please identify all career employees who recommended the ﬁnal decision to dismiss this
case. :

,Please identify all career employees who objected to the final decision. ‘

‘Why have members of Congress and the U.S. Cormmssmn on C1v11 R.xghts been
prevented from meeting with the trial team on this case?

What was the communication, if any, from Acting Assistant Attorriey General for Civil
Rights Loretta King to you, former Deputy Attorney General David Ogden, or Associate
Attorney General Thomas Perrelli, or your offices prior to the case dismissal?

Did yoii, former Deputy Attorney General Ogden, or Associate Attorney General Perrelli
approve {or express reservations-about) the dismissal of this case and/or sign off on any
communication with regard to the dismissal? If so, please provide that information,

Assistant Attorney General Ronald Weich’s letter to me dated July 13,.2009, states that
Ms. King is a 30-year career employee and was acting in that capacity when the case was
dismissed. However, I understand that the Vacancy Reform Act characterized her
position at the time, Acting Assistant Attorney General for Civil Rights, as a
“Presidential appointment with Senate confirmation” (PAS) and in that capacity she
would be acting in a political capacity, assuming the offices of the Associate Attorsiey
General, Deputy Attorney General or Attorney General also did not opine on the matter.
Could you please clarify? .

The former attorney general was a signatory to the complamt Are you a signatory to any
legal document or internal directive regarding the dismissal of this case?

On what grounds did you find that the appearance of members of a widely recognized
hate group wearing paramilitary-style uniforms did not constitute intimidation?

What precedent does this set for other like-minded groups -- whomever their target --

.about federal enforcement of voter intimidation by hate groups owtside of polling

" stations?

(12,

13.

If showing a weapon, making threatening statements, and wearing paramilitary uniforms
in front of a polling station do not constitute voter intimidation, at what threshold of
activity would these laws be enforceable?

Mr. Weich’s letter cites uncertainty as to the outcome of “default Judgments as your
justification for dismissal of the charges against Jerry Jackson, Malik Zulu Shabazz, and
the New Black Panther Party. The letter also alleges that the body of evidence amassed



The Honorable Eric H. Holder, Jr.
June 8, 2010
Page 3

- further informed your decision to dismiss this case. Please provide copies of the sworn
statements by witnesses, an inventory of video evidence, examples of such evidence that
influenced dismissal, and the names of individuals and third-party groups contacted and
any documents that they. provided i in prosecutmg this case.

14. Is certainty of favorable ]udgment a new requirement for this department before it wﬂl
file a case?

15. 'Did the department contact the 'Southern vaerty Law Center and/or Anti-Defamation
League, which list the New Black Panther Party as a hate group along with the KKK and
Amencan Nazi Party? If 80, with whom dld the department speak? L

16. Did the 31gnator1es of the complamt concur with your decision to dismiss?

17. Do you believe that Jerry Jackson’s affiliation, uniform, statements, and behavior at 1221
Fairmont Street, Philadélphia on November 4, 2008 are justified since he was a registered
poll watcher?

18. Is it the policy of this Justice Department that any individual registered as a poll watcher
may wear any form of uniform, brandish weapons, make unsolicited comments to voters,
or loiter at the polls?

19. Does the department believe that the possession of papers allowing one to be present at a
polling place also allows the holder to violate Section 11(b) of the VRA?

20, Was J erry Jackson registered as a poll watcher with a partlcular pohtmal paIty or
campaagn'? If so, which one?

21. Was that pohucal party or campaign interviewed ﬁth'regmd to Jackson’s role in the
complaint? If so, were they aware and did they condone his appearance on November 47

22, In a video of the event, Jackson and Shébazz state that they are prowdmg “security” for
- the polling precinct. Who authorized them to provide these services and under what

authority?

23. Mr. Weich’s letter states that the dismissal was based, in part, on the view that the New
Black Panther Party’s publicly announced plan to position several hundred of its -
members at polling places on Election Day did not violate Section 11(b) of the VRA
because the announcement did not go so far as to expressly call on party members to
“display weapons” at the polls. How do you justify this response given that a violation of -
Section 11(b) does not require the use of weapons, or even the threat to use weapons?
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Mr. Weich’s letter states that you believe the injunction agamst Samir Shabazz “is

tailored appropriately to the scope of the violation” — enjoining Shabazz from “displaying

a weapon within 100 feet of any open polling location on Election Day in the City of
Philadelphia.” The letter also states that “Section 11(b) does not authorize other kinds of
relief, such as monetary damages or civil penalties.” Why is the injunction from
dtsplaymg weapons in front of polling places only limited to the City of Philadelphia and
not extended to other cities that fall within the Bastern District of Pennsylvania, such as

Allentown, Reading, Lancaster and Bethlehem? What will happen if Shabazz brandishes

a weapon at a polling place in another city?

In addition to the aforementioned requests, I would also appreclate copies of the

~ following documenis pertaining o the dismissal of ﬂ]lS case:

1.

® N v A W

Documents Referred to in the J-memo (from Christopher Coates et al. to Grace Chung
Becker (Dec. 22, 2008)), including witness statements (not signed declarations) from
Mike Mauro, Chris Hill, Steve Morse, Officer Richard Alexander, Joe DeFelice, John
Giordano, Wayne Byman, Joe Fischetti, Larry Counts, Angela Counts, Harry Lewis,
Malik Zulu Shabazz, Draft Notice Letter to defendants and the Draft Consent Decree.

Documents referred to in the Appellate Sectton memo (e-mail from Diana Flynn to
Steven Rosenbaum of May 13. 2009:

a. E-mail from Voting Section to Civil Rights Division of May 1, 2009
b. Draft Motion for Default Judgment (dated April 30, 2009)
¢. Draft Memorandum of Law in Support of Motion for Default Judgment (April 30,
: 2009)
d. Draft Proposed Order (dated May 6, 2009)
All incident reports and witness statements related to this case. _
Any reports on the investigation of NBPP actions on Election Day in Philadelphia.
Any other reports of NBPP intimidation in Philadelphia or around the country.
Any third party reports of NBPP or defendant voter intimidation.

A summary of additional facts diseovered after the complaint was filed.

Communications between the Voting Section staff and Loretta Klng with regard to U.S.
v. New Black Panther Party.

Communications between Civil Rights Division and former Deputy Attorney General
David Ogden with regard to UL S v. New Black Panther Pariy.
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10, Communications between CRD and Assomate Attorney General Thomas Perrelli with
regard to US v. New Black Panther Parzy

11. Internal memoranda with regard to the decision to dismiss U.S. v. New Black Panther
Party.

. 12. Copies of commumcatmns between Civil nghts Division and the Appellate Section w1th
- regard to the case.

13. Any Appellate Section reviews of other voter intimidation cases.

14. A summary of the department’s First Amendment concerns with regard to U.S. v, New
Black Panther Party and summaries of First Amendment concerns in other voter-
- intimidation cases. :

- 15. Examples of other federal voter intimidation cases where the status of defendant as poll
watcher was of concern.

16. Documents ev1dencmg that career employees on the {rial team advocated the dismissal of
this case.

S 17, Draffcdm;blzﬁnts or other draft ple'édings with regard to this case.

I believe that this information is long overdue and necessary in order to ensure that both
the Congress and the U.S. Commission on Civil Rights are able to exercise statutory oversight
responsibilities. The American people deserve to know why this important voter intimidation
. was dismissed over the objection of the career attorneys of the Civil Rights Division’s trial team -

- and appellate office,

[ would appreciate a written response to my request by J une 22, Please do not hesitate to
contact me at 202-225-5136 if you need additional information.

Best wishes.

Frank R.
Member of

S



